M,

‘ OUNTY
OLLEGE

Krpal

The NM EDGE
County College

A Program of the Cooperative Extension Service and
the New Mexico Counties

Present

The
New Mexico County Clerk
Handbook

December 2024 Edition

E

NEW MEXICO
o COUNTIES

33 STRONG







NEW MEXICO COUNTY CLERKS

A Reference Handbook and Practical Guide

November 2024
14th Revised Edition

Revised by
Members of the
New Mexico County Clerks Curriculum Committee

Edited & Produced by

The NM EDGE
A Program of the New Mexico Cooperative Extension Service
New Mexico State University

Partial funding provided by

New Mexico Counties

Education Designed to Generate Excellence in the Public Sector
NM ED G E A Program of the New Mexico Cooperative Extension Service



Practical Learning Programs include:

NM Certified Public Manager®
Open to State, County & Municipal Elected & Appointed Officials & their Employees

County College
Training Particular to County Elected Offices & Other Specialized Offices of a County

Certified Advocate for Public Ethics (CAPE)

NMEDGE.NMSU.EDU

Better Government through Education

Dr. Jon Boren, Associate Dean and Director Cooperative Extension Service
Christy Green, Program Director

NM EDGE Albuquerque Office

NMSU @ CNM Montoya Campus — TW 206
4700 Morris St. NE

Albuquerque, NM 87111

505-224-4059



FORWARD

As Associate Dean and Director for the New Mexico Cooperative Extension Service in the College
of Agricultural, Consumer, and Environmental Sciences (ACES) at New Mexico State University, I
have had the pleasure of working with the New Mexico Counties (NMC) on a number of projects—
none more important than bringing education and resources to New Mexico’s 33 counties. We
appreciate the vision of the New Mexico Counties leadership in pursuing collaboration with the
Cooperative Extension Service to create and help sustain the NM EDGE County College.

NMSU College of ACES’ Cooperative Extension Service delivers the land-grant mission to the
people through a century of service to New Mexico residents. Today, the Cooperative Extension
Service continues to deliver education deeply rooted in tradition, innovation and collaboration.

In addition to the vital role county agents, specialists, and staff play in providing non-formal,
educational programs in every community around the state, we are proud of the evolving role of
NM EDGE in pursuit of its goal of Better Government through Education and its statewide reach.
Building on the foundation of County College, New Mexico Counties and Cooperative Extension
Service joined together to offer high quality, meaningful and accessible education at affordable
prices and later expanded to include the nationally recognized Certified Public Manager® Program.
NM EDGE continues to work closely with NMC to bring you county-specific classes and resources.

First created and published by Cooperative Extension Service in 1975, this handbook is periodically
updated and revised to assure that it remains relevant and factual. This handbook ties directly to
the classes being taught in the New Mexico County Clerk curriculum so that the information is
consistent and supportive of both handbook and classes.

We hope you will find this handbook a useful and practical resource in your role as New Mexico
County Clerk. We also encourage you to give us feedback on ways to make this handbook even
more helpful. We sincerely thank you for your service to New Mexico County Government.

br. jon C. Boren

Associate Dean, NMSU College of Agriculture, Consumer, and Environmental Sciences
Director, New Mexico Cooperative Extension Service
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CHAPTER 1
KNOWING YOUR GOVERNMENT

For more information on this Chapter, take NM EDGE classes
CPM 111- Knowing your Government, CPM 113- Knowing the Law, CPM 211- Knowing the Law II
CPM 212- Cooperative Agreements among Governments, & CARE 101A & B- Intergovernmental Relations in

New Mexico
It all begins with the Oath of Office.
I, , having been (appointed or elected) to the office of
in the (County of ), State of New Mexico, do solemnly

swear that I will support the Constitution of the United States, the Constitution and the
laws of the State of New Mexico, and will faithfully discharge the duties of said office to
the best of my abilities, so help me God.

This is the oath taken by all New Mexico elected officials, through which they agree to
support the US Constitution, the State Constitution and the laws of New Mexico. This
handbook begins with a brief history of these fundamental documents and outlines their

powers.

1.1 The U.S. Constitution: Establishing a Federal System of

Government

The most important thing about a federal system of government is that power is divided

between a central national government and state and local governments.

The system is based on two traditional values of a democracy: 1) the natural rights of every
citizen to life, liberty, and the pursuit of happiness; and 2) a social contract or agreement,

in which citizens agree that they will form a government and live by its rules.

The US Constitution was preceded by first the Declaration of Independence from

Great Britain and King George III in 1776, at the beginning of the Revolutionary War (1775
—1783). Then, in 1781, the thirteen colonies made an attempt at self-government: the
Articles of Confederation, the first written constitution in the history of the world. The
colonies kept most of their local power and gave only very limited power to the new federal
system, allowing it to deal with other nations and to print money. However, the colonies
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1.2

did not provide the new national government with a source of revenue or a way to enforce

its decisions.

The Constitution that followed the Articles of Confederation in 1787, fundamentally
changed this powerful local and weak national government relationship. It created a strong

national system called Federalism, with two basic principles:

1) Separation of powers, with three interrelated but independent branches of
government: legislative, executive, and judicial. Laws are created by the legislative
branch, put into action by the executive branch, and interpreted by the courts of the

judicial branch.

2) Checks and balances, in which each of the three branches can affect the way that
another branch exercises its power. For example, the President (executive) must act to
sign or veto laws proposed by the Congress (legislative), but the court (judicial) has the
power to decide what the law is or says, and whether or not it conforms to the

Constitution.

One of the first actions taken by the new Congress was to add a Bill of Rights to the new
Constitution in 1791: ten amendments that limited the power of the federal government
over its citizens. These rights include protection for freedom of speech and religion, the
right to bear arms and the prevention of cruel and unusual punishment. The tenth
amendment clarifies that all powers that are not specifically given to the federal

government, belong to the states, and to the people.

Women, slaves, and Native Americans were not considered whole people under the new
government. The words slaves and slavery do not appear and there was an agreement not
to discuss this most divisive issue for a period of twenty years. The thirteenth amendment
ended slavery in 1865, and women won the right to vote under the nineteenth amendment

in 1910.

The Role of Federal and State Government

Separation of powers and checks and balances exist at the state and local level as well as
nationally, in the form of a state system of Governor, Legislature, and state courts, and

local systems of county and municipal commissions and councils, managers, and municipal
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1.3

courts.

At both the national and local levels, the struggles for power between the three branches of
government continue to this day. As executives try to exert more power over the legislative
branch through executive orders and transfers of money, legislators pass laws mandating
their power over the executive as appropriators of funding, and courts strike down laws and

sometimes prevent action by the executive branch.

Among the most significant of the seventeen amendments that have been added to

the US Constitution in the more than two hundred years since it was written, is the
Fourteenth Amendment. It was approved in 1868, after the Civil War, to prohibit the states
from denying any person of life, liberty or property without due process, and from denying
any person equal protection of the laws. This meant that citizens’ most basic rights were

protected against actions by state governments as well as by the federal government.

The New Mexico Constitution

New Mexico was one of the last two states to become a part of the United States in

1910, 66 years after the end of the Mexican War and the Treaty of Guadalupe Hidalgo,
which had promised statehood to the territory. Arizona followed in 1912. The delegates to
the 1910 New Mexico constitutional convention had the same mistrust of government as
existed in Philadelphia in 1787. There was similar mistrust of the West in Washington,
where the Congress added a special requirement for the New Mexico constitution: the

President’s acceptance of the document, as well as their own approval.

Two thirds of the 100 delegates in Santa Fe were conservative Republicans, about a third
were Democrats and there was one Socialist. There were no women, no Native Americans,
and few Hispanics. Many delegates supported statehood as a way to strengthen corporate

business interests through mining, water, and land ownership rights.

Although the new constitution set up a checks and balances system of government,
executive power was shared by a large number of elected offices such as Treasurer, Auditor,
Secretary of State and Land Commissioner. One of the few things that all the convention
delegates agreed upon was to guarantee the civil, religious, and political rights to the
descendants of Hispanic Mexicans. They wrote a Bill of Rights that preserved the
agreements of the Treaty of Guadalupe Hidalgo, which ended the war with Mexico, in 1848.
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1.4

They also made the bilingual provisions of both the Education Article and the Elective
Franchise Article almost un-amendable, by freezing them into the constitution, requiring
that they could only be amended by a three-quarters (75%) majority vote statewide and by a

two-thirds (67%) majority vote in each county.

County Government in New Mexico

Unlike state government or the Federal government, counties are not autonomous
organizations that function with implicit power. Counties are entities created by the state to
serve as administrative units or extensions of the state on a local basis. Initially, counties
had a general purpose of assessing and collecting property taxes for the state, enforcing
laws, running elections, managing records, and maintaining the roads. While the county
continues to fulfill all of these responsibilities, county government has transformed into a

vital resource for the constituencies they have been created to serve.

The State Constitution’s Tenth Article has three provisions that are the only limits on the

State Legislature’s power over counties. They include:

e A provision that outlines elections and terms of office for county officials (Section Two)

e A provision which states that a county seat can be removed with the approval of 3/5 of
the voters in a given county (Section Three), and

e A provision that prevents the legislature from passing special laws that only affect one
or a few counties (Section 24).

Beyond these three items, the state is free to exercise its power over the county. While there

are many laws and common practices that define how counties function, there are

essentially three vital roles that the county plays in NM (as outlined by Garcia, Hain, Clair

& Seckler, 2006):

e They serve as an administrative unit of the state.

e They provide and maintain vital services for their constituents, especially those living in
non-urban areas; and

e They provide innovative and entrepreneurial leadership that will help to further
enhance the lives of those they serve.

Additionally, New Mexico counties are mandated by law to provide adequate housing for

the district attorney, the office of the district court, and public health facilities.

4|Page



1.5

1.6

1.7

Organization of County Government

The form of organization for County Government in New Mexico is established by the State
Constitution. The powers of the county as a political and corporate entity are exercised by a
Board of County Commissioners (BOCC) (§4-38-1 NMSA). The BOCC has broad authority,
including adopting the annual budget, approving tax levies, and enacting ordinances to
provide for the health, safety, welfare and prosperity and morals of the community. In

addition, the BOCC has significant appointive, administrative, and regulatory powers.

While the BOCC serves as the governing body of the county, they must also

cooperatively share their power with other elected county officials in a number of different
aspects. These offices include the Assessor, Clerk, Sheriff, Treasurer, and Probate Judge.
Each elected office is organizationally equal with a few very specific exceptions such as the
BOCC must serve in specific oversight capacity when acting as the Canvassing Board or the
Board of Finance. It is important that each office respects the work of the others and work

together towards the common good of the county.

County Assessor

In general, the Assessor is responsible for the proper and timely assessment of most
property subject to valuation for taxation purposes within the county (§7-36-16A NMSA).
In addition, the Assessor is responsible for mailing notices of tax valuation within their
jurisdiction. Though serving in an elected position, the Assessor works cooperatively with

the Taxation & Revenue Department.

County Clerk

The County Clerk serves an important role for the BOCC and the state. The County Clerk is
the ex-officio Clerk of the BOCC (§4-40-3 through 8 NMSA) and, therefore, the Clerk must
attend all sessions of the BOCC, though a surrogate may be sent in their place. In this role,
the Clerk is responsible for recording all action taken by the BOCC and any supporting
materials. The Clerk is also mandated by statute to subscribe to and maintain files of all
newspapers published in the county (§4-40-7, 8 NMSA). Additionally, the Clerk’s office
receives a multitude of documents from the public for filing and recording, such as
property records, marriage certificates, and informal probates, which is a service to the

State.
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1.8 County Sheriff

The elected County Sheriff is the principal preserver of the peace in the county and is
charged with the suppression of assaults and batteries, and the apprehension and
commitment to jail of all offenders violating criminal state laws or county ordinances (§4-

41-2 NMSA). All Law Enforcement officers in New Mexico must wear body-worn cameras.

1.9 County Treasurer

The Treasurer’s statutory duties (§4-43-2 NMSA) include:

e to keep account of all monies received and disbursed;
e to keep regular accounts of all checks and warrants drawn on the Treasury and paid;

« to keep the books, papers, and monies pertaining to this Office ready for inspection by

the Board of County Commissioners at all times.

The Treasurer is responsible for the collection of taxes, penalties, and interest due under
the property tax code. The Treasurer also supervises the deposit, safekeeping, and
investment of all county funds, with the advice and consent of the Board of County
Commissioners (BOCC), sitting as the Board of Finance, regarding the determination and
qualification of banks, savings and loans, and credit unions to receive the county’s deposits
(86-10-8, §6-10-10 NMSA).

1.10 Probate Judge
In 1865, the part-time position of elected Probate Judge was created for each county to help
with the settlement of wills and estates (§34-7-1 NMSA). The Probate Judge is not required
to be a lawyer but is required to hold court in the county seat (§34-7-4 NMSA). The county
is responsible for housing the Probate Judge and providing additional administrative

resources.

1.11 District Judge
There are 13 judicial districts in New Mexico, with one or more District Judges in each
district. Districts include two or more counties except for the Second (Bernalillo) and Third
(Dona Ana) Judicial Districts, which contain only one. District Judges are charged with
presiding over cases of general jurisdiction at the trial level. District Judges hear both

criminal and civil cases, and divisions to address specific matters can be created.
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1.12

1.13

Each county is required to provide adequate quarters for the operation of the District
Court. The provision of office space includes necessary utilities and maintenance service for

the operation and upkeep of District Court facilities (§34-6-24 NMSA).

District Attorney
While the District Attorney is elected locally, they are an employee of the state and all

salaries and expenses, except office space, which is the responsibility of the county, are paid
from state funds appropriated to the District Attorney (§36-1-8 NMSA). The District
Attorney is charged with prosecuting and defending criminal and civil cases in which the
State or county is a party or may be interested in all courts of record (i.e., magistrate courts
are not “courts of record”) within the district. The District Attorney is also authorized and
required by law to represent the BOCC upon request, to advise all county and state officers
whenever requested, and to represent any county in the district in all civil cases in which
the county may be concerned in the Supreme Court or Court of Appeals, except in suits
brought in the name of the State (§36- 1-18 NMSA).

Tribal Government

The 1848 Treaty of Guadalupe Hidalgo also contained an agreement by the US
government to recognize Indian land holds, and to allow Indian customs and

languages. The definition of citizenship for Indian people contained in the Treaty, together
with its definition of land rights and tenure, created a fundamentally unique legal status in
the American system of law, which holds that each tribe has the inherent right to govern
itself, its people, and its land, and is recognized as having control over its own destiny or

sovereignty.

Tribal government authority includes the right to form governments, enact laws, establish
membership, hold elections, operate courts and law enforcement, provide for public health
and safety, and engage in economic development. Tribal government structure in New
Mexico is similar for Nations, Tribes, and Pueblos, and consists generally of a President,
Governor, or Chairman (executive), a Council and Committees (legislative), and a Tribal

Judiciary.

In New Mexico, Native American groups are designated as nations, tribes, and pueblos,

each with sovereign status. While commonly referred to as “tribes” the distinction among

the various designations is important to understand and honor. Here is a list of the Native
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entities in New Mexico:
» Navajo Nation
» Jicarilla Apache Nation
» Mescalero Apache Tribe
» Fort Sill Apache Tribe
> 19 Pueblos
o Acoma | Cochiti | Isleta | Jemez| Laguna | Nambe | Ohkay Owingeh | Picuris
| Pojoaque | Sandia | San Felipe | San Ildefonso | Santa Ana | Santa Clara |

Kewa/Santo Domingo | Taos | Tesuque | Zia | Zuni

Land tenure/holdings vary according to the creation designation.
« Those tribes in New Mexico with reservations designated by treaty are the Navajo
Nation (Executive Order), the Jicarilla Apache Nation and the Mescalero Apache

Nation.

» The Pueblo lands were designated through Land Grants and are held in communal fee-

simple trust.

Areas of collaborative services among Native and non-native government in New Mexico,
to name a few, are:

= Taxes

» Law Enforcement and Public Safety

» Public Health

» Infrastructure

» Social Services

* Environment & Natural Resources

* Economic Development

» Elections

=  Education

For more information on building collaborative relationships among governments, take CARE 111
A & B and CPM 212.
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CHAPTER 2
KNOWING THE LAW

For more information on this Chapter, take NM EDGE classes

CPM 113- Knowing the Law, CPM 114- Public Policy Making Process, CPM 153- Public Meetings,

CPM 211- Knowing the Law II, & CO 113- Open Meetings

In order to understand law in the United States and New Mexico, we must first understand the

sources of law. Generally, there are two sources of law: primary and secondary. Primary sources of

law are laws created by an established body of government and have the potential to impact the

citizenry. Secondary sources of law are essentially background resources that do not have the

weight of law but help us to understand primary law. Here are some examples of each:

Primary Sources of Law: Constitutions, Statutes (state or Federal laws), ordinances (local
government laws), administrative regulations or executive orders (by the President,
Governor or a cabinet-level secretary), and court decisions (rulings made by the courts that
interpret or clarify the law).

Secondary Sources of Law: Opinions issued by the Attorney General, legal publications and

dissenting court opinions (arguments against court rulings).

While it is always good to know about secondary sources of law, it is of greater importance, for the

purpose of this text, to understand our primary sources of law and who has the authority to make

such laws.

2.1

The Power to Make Law

In general, it is Congress and the New Mexico State Legislature who have the authority to

make law in New Mexico. However, those laws (as legislation) must be signed into effect by
the President or the Governor. Such laws are often the subject of dispute and interpretation
and that is when the court systems, both federal and state, have the ability to further define

the law and thus make policy through precedence.

While the federal government does have the ability to make laws that affect all states and
the laws that they make individually, not all federal laws are applicable in each state.
Conversely, laws made in New Mexico only affect New Mexico. Nonetheless, the law in New

Mexico can affect how the federal government operates within the state.

9|Page



The Lawmaking Process

Although both Congress and the New Mexico State Legislature follow ultra-specific

procedures in the lawmaking process, all laws are made following a rather general process

(model adaptation from Kraft & Furlong, 2007):

Agenda Setting: This is where an issue, problem or desired change is presented
before a policy making body such as the State Legislature or the Board of County
Commissioners (BOCC). The influences at this point are essential. The public,
policymakers (lawmakers), current events or legal mandates (laws about law making)

all play a role in determining what becomes part of the agenda.

Policy Formulation: Once there is a specific issue or item being discussed by a
policy-making body, policymakers must discuss, create, and outline how they will
address a particular issue. This process occurs in a political system and there are often

clashes of values.

Policy Legitimation: During the process of formulating policy, lawmakers
(policymakers) must mobilize support for their policy proposal and how it will achieve
its outlined goals. This is the politicking of the process. Not everyone or every policy
will prevail. This part of the process often requires compromise and change to a policy

in order for it to be adopted.

Policy Implementation: Once a policy has gone through a very complex and lengthy
process of approval and adoption (very few items make it this far), it is time to put it
into place. Some laws take effect immediately, while others are implemented at a later

time or slowly phased into place.

Policy Evaluation: While it is becoming more and more common for a law to require
revision within a given period of time, not all laws require future review. However, most
laws, should they need to be modified and adapted, will require evaluation. This part of
the policy-making process is often left to professionals (such as the Legislative Council

Service) and results are presented to the policy-making body.

Policy Change: If a law or policy requires change, it will have to reenter the
competitive process as listed above. It will again have to compete for a place on the
agenda and be walked through the complexities of the political process.
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2.3

2.4

For specific details on the lawmaking processes in New Mexico and in Congress, please see

the following resources:

« Federal lawmaking: “How Our Laws are Made,” Revised and Updated in 2007, by John
V. Sullivan, Parliamentarian, U.S. House of Representatives

https://www.congress.gov/resources/display/content/How+Our+Laws+Are+Made+-
+Learn+About+the+Legislative+Process

« USHistory.org
http://www.ushistory.org/gov/6e.asp

Other Law-Making Bodies

Although legislative bodies are typically regarded as the sole creators of law in America, it is
important to keep in mind that is not always the case. Administrative decisions and rules
set by governmental units also have the effect of law. For example, while the BOCC creates
policy for Human Resources within a given county, the Board cannot make a law for every
possible HR-related issue. Rather, the Human Resources Department, under the direction
of the county Manager, tends to be provided with a general law that they have to interpret
and apply as they believe was expressed by the BOCC. While their decisions can be
overturned by the BOCC (or another governing body, such as the courts), most

administrative decisions or policies have the effect of law.

The Impact of Laws

While counties follow the policy-making process as a lawmaking entity, it is important also
to watch how such a process plays out at both the Federal and state level. While laws have
the ability to impact a number of groups and stakeholders, laws at the state and Federal

level have a significant impact on local government.

Local governments, including counties, are often delegated or mandated to carry out very
specific tasks and duties. Generally, there are two types of mandates that can be placed
upon counties. Here is what they are, with some examples:

« Funded Mandates: If the State Legislature were to pass a law requiring counties to
provide immunizations to all those who present themselves and provided the funding
and/or requisite resources to purchase the vaccines and deliver such a service, the
county has been given a funded mandate.

« Unfunded Mandates: On the other hand, if the State were to require the county to

provide immunizations but provided zero funding and/or resources beyond their
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general appropriations that would be an unfunded mandate. The county, through the

BOCC, would be forced to find a way to pay for such a requirement.

In an effort to prevent the Federal Government from placing unfunded burdens on
counties, the Unfunded Mandates Reform Act of 1995 (UMRA) was established to curb
such a practice. Under this act, Congress and Federal agencies are required to identify and

evaluate mandates placed on other governmental entities.

In New Mexico, Article X, Section Eight of the State Constitution holds that the state
government cannot place mandates on local governments unless requisite resources or
funding are provided. Note that the language does not apply to un-funded laws passed by
the legislature:
A state rule or regulation mandating any county or city to engage in any new
activity, to provide any new service or to increase any current level of activity or to
provide any service beyond that required by existing law, shall not have the force of
law, unless, or until, the state provides sufficient new funding or a means of new
funding to the county or city to pay the cost of performing the mandated activity or
service for the period of time during which the activity or service is required to be

performed. (Adopted by the people November 6, 1984.)

Despite these efforts, unfunded mandates are still handed down to local government.
However, through effective intergovernmental relations and communication, there are

things than can be done to curb these types of directives.

Encouraging Public Involvement in Policy Making &

Transparency

While there is an expectation that lawmakers understand and know the needs of their
constituency, it is impossible to expect that representatives in government are all-knowing
which is why it is critical for policymakers to engage the public in all decisions they make.
Inclusive government is vital to the preservation of a democratic society. To aid public
servants in their inclusive efforts, there are two key laws that all elected officials should

know.

The first is the New Mexico Open Meetings Act (OMA), which was established to ensure
that the public has every opportunity to involve themselves in the policy making process.
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The purpose of this Act holds that:

» Representative government depends upon an informed electorate

« All persons are entitled to the greatest possible information regarding affairs of
government and the official acts of public officers and employees; and

« Providing such information is an essential function of government and an integral part

of the routine duties of public officers and employees (Section 14-2-5 NMSA)

The act provides explanations for what types of meetings fall under the law, public notice
requirements for meetings, and proper issuance of agendas, minutes, and closed meetings.

Also covered in the Act are remedies, penalties, and exceptions to the law.

The second is the Inspection of Public Records Act (IPRA), which serves as New Mexico’s
version of the Federal Freedom of Information Act and is designed to provide the public
with access to virtually all public records. Such a law is intended to see that all work and
action of the government is visible to the public. Of course, there are some limited

restrictions on what is open.

For more information on both of these laws, please see the New Mexico Attorney General’s
compliance guides. These guides aid local governmental agencies in meeting each

respective act’s requirements.

The OMA Compliance Guide, the New Mexico Governmental Conduct Act, and the IPRA
Compliance Guide are easily downloaded from the NM Attorney General’s Office website,

with other documents, at

https://www.nmag.gov/uploads/files/Publications/ComplianceGuides/

General Requirements of County Elected Officers

(81-8-18A and 1-4-16B NMSA)

» Office holders must be elected;

» Residents of the district or county as of the date of proclamation;

« Every candidate shall run only under the name and political party indicated on the
certificate of voter registration;

« The certificate of voter registration is the only document or means by which the

requirements will be satisfied;
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« Any person convicted of a felonious or infamous crime, unless such person has been
pardoned or restored to political rights, shall not be qualified to be elected or appointed
to any public office in this state (§10-1-2 NMSA);

« Citizenship of the United States is a requirement to register to vote and a general
requirement to run for elective office in New Mexico. (Const. Art, VII, Sec 1 and 2(A).

« All county officers are to establish and maintain their offices and headquarters for the

transaction of business at the county seat (§4-44-34 NMSA).

Terms of Office

The New Mexico Constitution provides that all county officers are to be elected for four-

year terms.

The general election is held in even-numbered years; the term of office of every state,
county, or district officer commences on the first day of January after the election (NM
Const. Art. XX, Sec. 3).

After holding the office for two consecutive terms, a county officer may not hold any county
elected office for the next two years (Art. X, Sec. 2). An elected officer is limited to a total of

two consecutive terms regardless of whether they serve them in different counties.

Terms among the members of the Board of County Commissioners (BOCC) are staggered,
which means that at every general election in New Mexico, members are elected to each
county’s BOCC (8§4-38-6 NMSA). To provide for staggered County Commissioner terms, in
counties with three County Commissioners, the terms of no more than two commissioners
shall expire in the same year. In counties with five County Commissioners, the terms of no
more than three commissioners shall expire in the same year (NM Const. Art. X, Sec. 2). A
commissioner holds office until their successor is qualified and enters upon the duties of
the office (§4-38-7 NMSA).

2.8 Vacancy in Office

Whenever any vacancy occurs due to death, resignation or otherwise in any county or
precinct office in any New Mexico county, other than a vacancy in the office of County

Commissioner, the Board of County Commissioners of the county where the vacancy has
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occurred fills the vacancy by appointment, and the appointee may hold the office until a

successor is duly elected and qualified according to law (§10-3-3 NMSA).

A person who is appointed to fill a vacancy in a county office may serve out the term of their
predecessor and still be eligible to run for two consecutive terms. If a person has served one
full term as an elected county official and then is appointed to fill a vacancy in office, they

are still eligible to run for one more term (A.G. Opinion 1949-50:5286).

Circumstances under which a vacancy occurs in local elective office are defined as follows:

e Death of the party in office

e Removal of the officer as provided by law (See 4.6 below)

e Failure of the officer to qualify as provided by law

e Expiration of term of office when no su